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PREFACE 



Teachers of English share with others a concern lest the free ex- 
change of ideas in school and college, no less than in American society as 
a whole, be restricted by irresponsible efforts to limit access to contro- 
versial books. They share with parents an obligation to help young peo- 
ple cope with ideas, distinguish the valid from the invalid, develop stan- 
dards for discrimination. And they share the responsibility of introduc- 
ing these readers to some of the great literary works of American culture, 
many of which present controversial ideas and images with all the rich- 
ness and power of language that the great artist can command. The task 
of the English teacher is not an easy one, and the responsibilities are 
great. 

During recent years, attempts to restrict the reading of young peo- 
ple have affected the teaching of thousands of school and college teach- 
ers. Widespread dissemination of inexpensive editions makes access to 
reading of all lands, good and bad, a imique characteristic of contem- 
porary society. With such wide reading has come rising concern about 
the prevalence of obscenity in much modem writing and, especially, 
with ways of coping with obscene reading material which sterns inevi- 
tably to wend its way into the hands of youth. 

To provide a rational basis for discussing such problems, the leaders 
of the NDEA Institute for Advanced Study in En^ish held at the Uni- 
versity of Illinois in 1966 invited John P. Frank, a specialist in constitution- 
al law, to prepare a paper outlining the legal basis for dete rmining ob- 
scenity in reading materials. Robert F. Hogan, NOTE Associate Execu- 
tive Secretary, responded in terms of the unique problems faced by 
teachers of English. Their papers are reprinted in this monograph so diat 
the discussion may reach a wider audience. 

The authors offer little hope of easy solution. *‘No Superman,*’ writes 
Mr. Frank, “will flash down from the clouds to solve this community 
problem.” The framework for censorship established by the United 
States Supreme Court, carefully described by Mr. Frank, may assist a 
community in eliminating an unsettling problem, but, as Mr. Hogan 
writes, “Our protection lies not in sterilizing the world we live in, but in 
making the population immune to its most lethal dangers.” 



*liie value of this ^cussion is that it makes no attempt to simplify 
exceedingly complex issues. What is censurable obscenity? How can it 
be determined? What are the causes of present community concern? 
What are the obligations of teachers of English? John Frank and Robert 
Hogan address themselves to these issues, and the profession will find 
in their writing much food for thou^t. 

James R. Squire, Chairman 
Committee on Publications 
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INTRODUCTION* * 



Recent decisions of the United States Supreme Court on obscenity 
start a new burst of thought on this well-worn theme. In part the Su- 
preme Court has answered some questions. In part it has posed new 
questions. In part it has not touched at all on some of the fundamental 
values which must be appraised for sensible decision on legal control of 
obscenity. 

It has been the practice for some time to use expert witnesses, par- 
ticularly professors of literature, in the trial of obscenity cases. This was 
true in the recent decisions as well. The future use of experts in the light 
of the decisions is reconsidered here. While that topic may appear nar- 
row, it necessarily touches on the whole theory of obscenity control. The 
function of the expert is to express opinions, and we must therefore de- 
termine what opinions he can be expected to express. This in turn re- 
quires the establishment of a standard of relevancy— his opinion must 
be relevant to an issue in the case. To know the issues, we must know the 
field.2 

I begin with some only casually argued postulates in order to give 
a foundation for the remainder of the discussion. 



* This paper is an adaptation of a presentation to the University of Illinois 
Faculty Fonim in October' 1963. It also appeared in the August 1966 issue of 
the University of Washington Law Review. Since 1963 there have been 
notable developments, particularly Ae decisions of the United States Supreme 
Court on March 24, 1966, in Ginzburg v. United States, 383 U.S. 463 ( 1966) ; 
Mishkin v. New York, 383 U.S. 502 (1966); and A Book, etc. v. Attorney 
General of Mass., 383 U.S. 413 (1966). These three cases will hereafter be 
identified as Ginzburg, Mishkin, and Fanny Hill, respectively. 

* Numerous important books and articles are cited in the notes following. 
The bedrock, basic material on obscenity includes, first, the various works of 
Dean William Lockhart and Professor Robert McClure of the University of 
Minnesota Law School, which have been followed by the Supreme Court and 
to which all students are heavily indebted. These include Literature, the Law 
of Obscenity, and the Constitution, 38 Minn. L. Rev. 295 (1954); Obscenity 
in the Courts, 20 Law and Contemporary Problems 587 (1955), essentially a 
condensation of the previously cited article; Censorship of Obscenity, 45 Minn. 
L. Rev. 5 (1960); and an individual address by Dean Lockhart, reported in 
7 Utah L. Rev. 289 (1961), taken from the work of both. 

Also basic is the Symposium in 20 Law and Contemporary Problems 531- 
688 (1955). In addition. Professor Louis Schwartz, Reporter for the relevant 
section of the Model Penal Code, has kindly furnished a current draft of the 
American Law Institute Comment. His views are more generally available ip 
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Schwartz, Moral Offenses and the Model Penal Code, 63 Ck)lum. L. Rev. 669 
(1963). An especially thoughtful and useful concise case review is Kalven, 
The Metaphysics of the Law of Obscenity, 1^ Sup. Ct. Rw. 1, and tfie c^ 
are also reWew^ in die Lo^art and McClure 1960 pticle, 13-47. O^er 
more recent references of particular utility are Gerber, A Suggestea Solumn 
[etc.] 112 U. Pa. L. Rev. 834 (1964), and a note at 39 N.Y.UX. Rw. 1063. 
For serious and very stimulating discussion of values, see Murphy, The Value 

of (partly by w of «jme 

dissent!) by Gellhom, Individual Freedom and Governmental Restraints, Ch. 

2 (La. S.U. Press, 1956). „ ^ 

The jnost recent case collections are notes on substance and procedure at 

5 A.L.R. 3d 1158 and 1213 (1966). 



PRELIMINARY PREMISES 



At Obscenity has no tight definition} certainly this is true in 1966, 

We need a definition of ‘‘obscenity’* * to know what publications, if 
any, in this general class are subject to punishment. First-class minds 
have devoted first-class efforts to this definition for many years, and we 
must get used to their want of success. Obscenity may be defined either 
at some high level of abstraction or in functional terms, but this is a social 
problem which is not ever going to be reducible to some simple formula 
of the A=irr^ variety. Not only is obscenity incapable of a mathematically 
precise definition; it is also incapable of definition with the precision of 
many a good, usable legal formula. A definition of burglary as breaking 
and entering in the ni^ttime for the purpose of committing a felony has 
a flatly tangible quality to it. There is going to be no equivalent in the 
law of obscenity. 

This observation is no criticism. Many legal terms escape precise 
definition. The elusiveness of ttie definition of obscenity is no greater 
than that of due process of law, or burden on interstate commerce, or 
“flash of genius” in the field of patents. The imprecision of these terms 
only makes all the greater the challenge of solving the problems with 
which they deal. 

The problem is no easier for the Supreme Court than for anyone else, 
and the nine Justices are pretty well divided. 

1. Justices Black and Douglas take the view that no publication is 
obscene in the sense that its publication is punishable. Justice Black 
declines even to look at the material-to him the Constitution bars “any 
type of burden on speech and expression of ideas of any kind;”® and 
Justice Douglas says, “[T]he First Amendment allows aU ideas to be 
expressed— whether orthodox, popular, off-beat, or repulsive.”* 

2. Justice Stewart would define “obscene” as ‘hard-core pornog- 
raphy.” This in turn he defines: 

Such materials include photographs, both still and motion pic- 
ture, with no pretense of artistic value, graphically depicting 

acts of sexual intercourse, including various acts of sodomy and 

* Ginzburg u. United States, supra note 1, 86 Sup. Ct. at 950. 

* Ginzburg v. United States, supra note 1, 86 Sup. Ct. at 974. 
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sadism, and sometimes involving several participants in scenes 
of orgy-like character. They also include strips of drawings in 
comic-book format grossly depicting similar activities in an 
exaggerated fashion. There are, in addition, pamphlets and 
booklets, sometimes with photographic illustrations, verbally de- 
scribing such activities in a bizarre manner with no attempt 
whatsoever to afford portrayals of character or situation and 
with no pretense to literary value. All of this material . . . 
cannot conceivably be characterized as embodying commumca- 
tion of ideas or artistic values inviolate under the First Amend- 
ment. . . .® 

3. Justice Harlan would apply a double standard: 

(a) So far as the federal government is concerned, he adopts 
the Stewart standard. 

(b) So far as the states are concerned, he would give them 
much more latitude-they can suppress a publication by their own in- 
dividual standards so long as they “reach results not wholly out of step 
with current American standards.” He thinks it impossible and hi^ly 
undesirable to be much more precise than this. 

4. To Justice Brennan, as a spokesman for Chief Justice Warren 
and Justice Fortas, material is obscene if 

(a) the dominant theme of the material taken as a whole ap- 
peals to a prurient interest in sex; (b) the material is patently 
offensive because it affronts contemporary community standards 
relating to the description or representation of sexual matters; 
and (c) the material is utterly without redeeming social value.® 

In this view, each of the three elements is independent; if for example 
the material has any social value, it is immaterial how mudi its theme 
appeals to a prurient interest or how offensive it may be. 

5. Justices Clark and White, thou^ not quite at one, very nearly 
agree. They accept the first two elements of the Brennan formula. The 
third, the social value factor, they consider not to be an independent 

* Ginzburg v. United States, supra note 1, 86 Sup. Ct. at 957. Justice 
Stewart has said that he may not be able to define hard-core pomomphy, 
but he knows it when he sees it, Jacobellis o. State of Ohio, 378 U.S. 184, 84 
Sup. Ct. 1676, 12 L. Ed. 2d 793 (1964). This leads to a quip in the Los 
Angeles Bar Bulletin at p. 519, Kruger, Fair Comment: Whats All This-about 
Pornography, 40 L.A. Bar Bull. 505 (August 1965) : “I’ll know it when Potter 
Stewart sees it.” 

•A Book, etc. v. Attorney General of Mass., supra note 1, 86 Sup. Ct. at 

977 . 
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element but rather simply a factor in determining the dominant theme of 
the work. 

The law of obscenity has been floundering desperately in need of a 
new idea; and in the recent cases, a new idea emerges. Clearly there is 
an element of relativity in obscenity; it may be illegal to sell hard-core 
pornography to the kiddies on a school ground and wholly proper to 
sell the same thing for discussion by the psychiatric class at a medical 
school. In Roth v. United States/’* * Chief Justice Warren suggested a test 
of purpose— that an intent to pander to prurient interest may make the 
material, in context, obscene. What was an individual thou^t in 1957 
has become the view of Justice Brennan, Chief Justice Warren, and 
Justices Fortas, Clark, and White. This is summarized in the context of 
the Ginzburg case thus: 

The deliberate representation of petitioners' publications as 
erotically arousing, for example, stimulated the reader to ao 
cept them as prurient; he looks for titillation, not for saving in- 
tellectual content. Similarly, such representation would tend to 
force public confrontation with the potentially offensive aspects 
of the work; the brazenness of such an appeal hei^ten<: the of- 
fensiveness of the publication to those who are offended by 
such material. And the circumstances of presentation and dis- 
semination of material are equally relevant to determining 
whether social importance claimed for material in the court- 
room was, in the circumstances, pretense or reality— whether 
it was the basis upon which it was traded in the marketplace 
or a spurious claim for litigation purposes. Where the purveyor* s 
sole emphasis is on the sexually provocative aspects of his pub- 
lications, that fact may be decisive in the determination of ob- 
scenity. Certainly in a prosecution which, as here, does not 
necessarily imply suppression of the materials involved, the 
fact that they originate or are used as a subject of pandering 
is relevant to the application of the Roth test.'' 

The same matter is more concisely put in another excerpt: 

Petitioners* own expert agreed, correctly we think, that “[i]f 
the object [of a work] is material gain for the creator through 
an appeal to the sexual curiosity and appetite,** the work is 
pornographic. In other words, by animating sensual detail to 
give the publication a salacious cast, petitioners reinforced what 



•• Roth V. United States, 354 U.S. 476, 77 Sup. Ct. 1304, 1 L.Ed. 2d 1498 
(1957). 

* Ginzburg v. United States, supra note 1, 86 Sup. Ct. at 947. 
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is conceded by the Government to be an otherwise debatable 

conclusion.® 

Faced with such divergencies on high, anyone who attempts to 

u*! ^ ^^® can easily be wrong. But life cannot stop while 

the debate goes on, and there must be some usable generalizations. 

1. Seven judges will apparently agree that Tiard-core pornography^ 
IS obscene, w^ inevitable disputes over whether something is or is not 

hard-core. There is, however, a general feeling that such stuflF as is 
listed in Justice Stewart’s definition is obvious. 

2. Beyond this, anything to be obscene must meet all three ele- 
ments of the Brennan test-prurience, ofiFensiveness, utter lack of social 
value; and tf it is merchandised in a salacious or pandering manner, 
doubts will be cast against it. 

What, then, is “prurient interest?" The term is defined in a standard 
diction^ as Tiaving lascivious longing," or relating to “desire, curiosity 
or lewd propensity." Granted, as has been developed earlier, that there 
f ! some inherently necessary ambiguities and obscurities in the de- 
nibon of obscenity," this word needlessly complicates an otherwise 
hMd sitoation; as Dean Lockhart says, it “gets us nowhere." A very large 
share of the sales literature of the United States-not only for the female 
undergaments and the perfumes, but for the hair oils, the manicure sets 
the clothing, and even the automobiles-is calculated to appeal to the 
normal desires of normal people. 

The American Law Institute Comment suggests the difficulty for 
obscenity controls “in a society like ours in which the female figure is 
commonly employed by advertisers to evoke interest, where perfumes 
and textures are widely touted for erotic effect, and where the perva- 
sive theme of mass theatre, literature, and music is an eroticism that is 
obvious even while it fails to transgress the strictest obscenity law that 
could be envisioned." 

The term is defined by the American Law Institute in context with 
Its defoition of obscenity. For this purpose, prurient interest is defined 
as a shameful or morbid interest in nudity, sex, or excretion and, in ad- 
dibon, as going substantially beyond customary limits of candor in de- 
scribing or representing such matters. 

... v. United States, supra note 1, 86 Sun Ct at Q47ilA ir«i. 

view, see Gerber, A 

at 839. ft scarcely seems appropriate to make the profit motive at least in 
this country, the diflFerence between a crime and a laiSul act." * * 
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The concept of obscenity has three vaguely contoured elements, sub- 
ject to some overlapping* 

1. Offensiveness. This in turn divides into two areas, due to the 
unfortunate commingling under the one label of obscenity of boto the 
scatological and the sexual. Borrowing Judge Woolse/s 
given matter may be emetic without being aphrodisiac. Grantmg mat 
the psychiatrists may find some connection between the two and that 
the same bodily organs may be involved in each for mort workaday 
legal purposes the distinction between the two needs to be fairly sharp. 

(a) The community may feel diat unduly detailed attention to ex- 
cretion is offensive; and it may conclude that undue discussion of these 
bodily functions in terms of non-accepted descriptive words is also ot- 

fensive. . .. 

This must be recognized as a nonrational community response; it 

will have to be accepted as a legally recognized and leg^y eiffor^d 
tabu.“ That is to say, a legislature probably could not validly make it a 
crime to describe in whatever detail and in whatever terms the emission 
of air or the emission of blood from the body. We recode the sj^cial 
limitations concerning the discussion of excretion as tramtional and ao- 
c^ted simply because the community finds this too offensive for common 



Offensiveness in relation to excretion involves only one-level of- 
fensiveness. That is, it is not the fact or act of 
fensive, but only the act of talking about it or displaying it It is flie pu6- 
lication, not the act, whidi offends. This is so diffe^t from some P™ ' 
lems of seimal obscenity as to make it only confusing to commmgie 

&exn 

(b) Offensiveness with relation to sexual conduct is two-level. Just 
as with excretion, the overly candid discussion of perfecdy normm se^ 
ual activity may be offensive to the community even thou^ the act 
under discussion is not offensive at all and is indeed wholly normal and 



•For a somewhat different statement of elements, 
in eu^ with substantially ^different evakabons fe Eme^n To^fd « 
General Theory of the First Amendment, 72 Yale L.J. 8T7, 937-39 (19W). 

" United States v. One Book Cdlled Ulysses, 5 F. Supp. 182, 185, aff^d. 
72 F. 2d 705 (2d Cir. 1934). 

““The subject, by its very nature, includes a large elemrat g 
alow” Chafee Ckwernment and Mass Communicattons, 210 (U. Cm. Ire^, 

nontational community standards 

^StoiSd fetted to Schwartz, M^al note 2. at ^7^ 

“For distinction between the “filth/’ and 76 ^3 

in United States v. Limehouse, 285 U.S. 424, 52 Sup. Ct. 412, 76 L.Ed. 

(1932). 
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essential to life. Yet, in the area of sexual obscenity, we deal also with 
a second level of ofFensiveness. Some forms of sexual activity are regarded 
by the community as offensive in the act itself. This is true of the per- 
versions. Discussion of these acts is doubly offensive, first because 
the publication is offensive, and second because the act is offensive. 

Once again, we are dealing with social tabus which do not need a 
strictly rational basis and which have nothing to do witii any clear and 
present danger.” They are reflections of custom, and indeed of chang- 
ing custom; a Greek pastime may be today^s perversion.” Moreover, 
the Kinsey Reports demonstrate that there may be class variance as to 
what is tabu and what is proper or normal; the law needs to be more 
sensitive than it usually is to the fact that its judges may be drawn firom 
a class reflecting different values from those whom they are judging. 
In the views of Justices Harlan and Stewart, offensiveness is an es- 
sential independent element of obscenity.'® 

2. Invasion of Privacy. Our standards and notions of privacy directly 
overlap the problem of offensiveness. Here again, we are dealing with 
tabus so strong that the law has traditionally recognized them. With 
reference to tiie scatological, it is regularly and uniformly accepted that 
a person may perform some bodily functions in public and not others. 
At this point there is some overlap with sexual matters, so that, for 
example, a male may acceptably eat in mixed company but can ac- 
ceptably only excrete the chemical residue of the same material in the 
presence of his own sex. This is of course due to the multiple purposes of 
the organs involved and relates to the problem of indecent exposure. 

The larger part of the privacy problem is the overwhelmingly es- 
tablished belief that completely non-offensive sex acts should nonethe- 
less be private. There is probably no single belief as to the privacy of 



“lam extremely indebted for diou^ts expressed here to Henldn, Morals 
and the Constitution [etc.] 63 Colum. L. Rev. 391 (1963). The tabu 
common enough, of course, is particularly well suggested in I^rrabee, The 
Cultural Context of Sex Censorship, 20 Law and Contemporary Problems 672 
(1955). For argument to the effect of a relevance to dear and pre^t 
danger see Kilpatrick, The Smut Peddlers, 219, et seq. (Doubleday & Co., 
I960). For a legal analysis of “clear and present danger and its relevancy, 
Lockhart and McClure, supra note 2, 1954 article, 363-87. 

“ The classic statement of the relevance of chan^g coi^umty tast« is 
Judge Learned Hand’s in United States v. Kennedy, 209 Fed. 119, 121 
(S.D.N.Y. 1913). ■ , 

” Manual Enterprises v. Day, 370 U.S. 478, 82 Sup. Ct. 1432, 8 L.Ed. 2d 
639 (1962), an opinion which illustrates, however, thd these Jusb^ have 
a remarkably liberal standard as to what is offensive. As Dean Locknart puts it 
wth vivid illustration. Address, supra note 2, p. 294, “The Supreme Courts 
concept of obscenity is a very narrow one.” 



JOHN P. FRANK 



11 



any sort of conduct which is more universally accepted than this one. 
It follows that unduly candid talk about this activity directly strikes at 
tills universally accepted standard of privacy. 

It is only a partial answer to say that no one needs to read obscene 
works; that he who wants his privacy may keep it. This is simply not 
true of contemporary sex-merchandising, by which the community is en- 
gulfed with inducements to delict in this orgy or be shocked by that 
perversion. This accounts in part, I think, for the emphasis given by 
the Brennan opinions to the “pandering or “merchandisingf* phases of 
obscenity. 

3. Social Values. A third element in the Brennan definition is the 
factor of “redeeming social value.” A singular lack in his discussion, to 
which we shall return, is the absence of serious discussion of the negative 
of the same thing-the “unredeeming social values” or the positive harm 
side of pornography. However, for preliminary purposes, we note:^ 

(a) Redeeming Social Value. Justice Brennans own definition is 
that “material dealing with sex in a manner that advocates ideas ... or 
that has literary or psychiatric or artistic value or any other form of social 
importance” meets this test.^® 

(b) Social Harm. Wholly apart from its offensiveness or its invasion 
of privacy, many believe, though some deny, that obscenity may cause 
antisocial behavior. I shall come back to the pros and cons of this argu- 
ment in a moment, but for purposes of this introductory statement of 
definitions, we note only that this phase of the problem relates only to 
the sexual branch of the subject. No one has suggested that scatological 
writing is likely to increase either the frequency or the public exposure 
of the functions with which it deals. But there is very serious suggestion 
that obscene sexual materials may increase the frequency either of per- 
version or of promiscuity. 

B. Obscenity is a parvenu in Anglo-American law, and its pendu- 
lum history has had the most serious consequences on its 
present state. 

It was a technical impossibility to be obscene in Chaucer^s time. 
Obscenity is a violation of social tabus, and five hundred years ago 
those tabus did not exist with a sufficient degree of intensity or strength 
to make their violation criminal. It did not occur to the Church to render 
the angels of the Vatican modest by clothing them until Pope Paul IV 
drew the veil over the works of Michelangelo in 1558^^ and the Council 

** JacobelUs v. State of Ohio, supra note 5, quoted in Fanny HiU, 86 Sup. 
Ct. at 978. 

"Durant, The Reformation, 899 (New York, 1957). 
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of Trent in 1564 did direct restrictions at obscenity, but to little serious 
effect. The first reported English case said to involve obscenity is Sydlyes 
Case in 1663,^^ a matter involving the naked exposure of a drunken 
Lord Sydlye on a balcony from which he threw bottles containing urine 
at the passers-by; but while this may be treated as a precedent in the 
field of obscenity, it is better explained as a matter of disturbing the 
peace or of drunk and disorderly conduct. 

The law of obscenity is to the history of social customs and social 
values as the law of theft is to the history of private property. There 
must be an institution of private property before there can be an offense 
of stealing it. Similarly there must be a strong community sense of the 
offensiveness or privacy of sexual activity and of the evil of promiscuity 
before there can be a body of law protecting those values; and this is 
what the law of obscenity seeks to do.^* * Such a scheme of social values 
did not exist in sufficiently dominating force to cause a body of law to 
arise to protect it until the eighteenth century in England, and it did not 
reach a real ascendancy until early in the nineteenth century. 

In the eighteenth and nineteenth centuries, such a scheme of social 
values did arise and was commonly accepted. The law of obscenity 
flowed from it. The original general act in England is as recent as 1857,^® 
and the first great case in the English courts, Regina v. Hicklin, was in 
1868.^^ The first actual prosecution in England challenging a serious 
literary work, as distinguished from clear obscenities, was in the 1880’s.^ 

What followed was a period of gross overprotection of the under- 
lying social values. The first formal prosecution of a literary work may 
have been in the 1880's, but it followed almost a century of extreme pub- 
lic pressure. This was also true in America. Unquestionably the evils of 
Comstockery, as the bizarre overprotection of privacy was called after 
its principal exponent Anthony Gomstock,^^ led to absurd results. From 



” 1 Kebel 620, 83 English Rep. 1146 (1663). 

" "Criminal sanctions must be reserved for misbehavior that is quite gen- 
erally recognized as a threat to individud security, and is therefore reprobated 
by common consent,” Comment, supra note 2, p. 5. 

*20 and 21 Viet. C. 83. 

"L.R. 3 Q.B. 360 (1868). 

” For admirable history see St. John-Stevas, Obscenity and the Law (Lon- 
don, 1956). For less interesting prose but substantial additional historical 
detail, see Craig, Suppressed Books (World, 1963). 

* For a thorough and genuinely funny account, see Broun and Leech, 
Anthony Comstock, Roundsman of the Lord (Albert & Charles Boni, 1927). 
The opening para^aph is, "he was eighteen when he raided a Connecticut 
saloon and spilled the liquor on the ground. At seventy-one he died as the 
restdt of *over-doing in a purity convention.' Anthony Comstock led a life of 
eager adventure.” 



JOHN p. fran: 
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about 1830 to about 1930, a period which can fairly be described as a 
hundred years of minding other people’s business, America was in the 
intense grip of a movement of social reform. Some of the results were 
benign-the abolition of slavery, womens suffrage, and the abolition of 
rliild labor, for examples. Others, which stemmed from the same moral 
forces, were distinctly less successful. Literary controls and Prohibition 
are salient examples. 

C. We are now in a period of reaction to the censorship ex- 
tremeSf hut in a period of counter-reaction as well* 

In our reaction against Comstock, we have very nearly totally aban- 
doned any legal protection of the underlying social values and stand- 
ards.2^ In our flight from the Philistines we have embraced the pomogra- 
phers.2® 

One underlying problem is the large-scale prevalence of clear ob- 
scenity. Much of the material under serious challenge in our own day 
is not what may be the literary work of the century; it is the plainest and 
crudest kind of pornography; this is what Justice Stewart talks of as hard- 
core pornography, and, as he suggests, it would be so evaluated by vir- 
tually anyone who looked at it. 

The rise of an immense, low cost paper book trade radically alters 
the general problem, permitting an absolute flood of material.^® The items 
in the Stewart definition— the comic books or other pamphlets— are in- 
stances. But ease of reproduction also permits the immense and cheap 
multiplication of sleazy works just one notch superior to what Justice 
Stewart regards as hard-core pornography. This is well documented in 
the Mishkin case, which describes the manner in which the smut pub- 



** More gently. Chief Justice Warren observes in this connection tlwt 
“mistakes of me past prove that there is a strong countewmling int^rt to be 
considered in the freedoms guaranteed by the First and Fourt^nth Amend- 
ments.” Roth V. United States, supra note 6a, 77 Sup. Ct. at 1314. 

**The Philistines may be in close pursuit; see the minority report ot 
Congressmen Celler and Walter, Report of the Seteci 
Pomographio Materials, H.R. 2510, 82d Cong., 2d Se^. (1952) (Gaimngs 
Report), p. 123, et seq., charging the majority with imposmg 
liteW standards.” Life Magazine, Sept. 27, 1963, p. 8, observes editonally 
that ‘There is danger that if our courts become too ^emissive, a ^Wic 
reaction will bring Comstock roaring back from his grave. On ij'® 
for a collection of the idiocies of censorship, see the opinion of Chief Jushre 
Warren in Times FUm Corp. v. Chicago, 365 U.S. 43, 69-73, 81 Sup. Cb 391, 
5 L.Ed. 2d 403 (1961); Gellhom, Individual Freedom, supra not© 2, Ch. Z; 
Lockhart and McClure, supra note 2, 1965 article, ^^th tr^hy and 
examples, 316-20. For a review of more recent specific problems, see the 
same authors, supra note 2, 1960 article, 6-13. , , , , . 

**For discussion of the paperbound books, see Lockhart and McLilure, 
supra note 2, 1954 Article, 302-16, 
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lisher devised fifty booklets, specializing in deviationist actiWty. These 
were written by a stable of writers given instructions to ‘‘make the 
sex sense very strong with as much Lesbianism and homosexuality as 
possible, all garnished with a good coating of torture and abuse. These 
were then rolled out by a photo-ofiFset printer paid fifteen or forty cents 
a copy, depending on whether it was a thick or thin book. The resultant 
product was large enou^ and cheap enou^ to stock an industry.^®* 
A challenge to our legal institutions is whether we can devise a legal 
procedure capable of distinguishing between a Ulysses or a Strange 
Fruit on the one hand and plain pornography on die other. As Profes- 
sor Kalven puts it, “There seems to be no way to phrase a formula that 
will reach the [French] postcard and leave Molly Bloom's soliloquy in 
Ulysses or the Song of Songs unscathed.’’^^ if the materials did in fact 
fall clearly and easily into only those two categories, there probably 
would not be much problem; as has been noted, it is not really very 
difiFicult for anyone to tell the difference between Ulysses and a book of 
locker room cartoons. But there is an immense gradation, as is illus- 
trated in the grubby pulp of the 'M.isHkxn case. At this moment m our 
legal history, we are floundering in an effort to separate ibis endless 
mass of published material into the acceptable and the non-a^ptabla 
Every aspect of the problem is made more difficult by the rapid change 
in the nature of what is being published. One popular book reports a 
study contrasting the volume of sex references in publications, television, 
radio programs, plays, books, and other sources between 1950 and 1960. 
The ten-year comparison shows “2-1/2 times as many references to sex 
in 1960 as in 1950, an increase from 509 to 1341 ‘permissive' sex references 
in 200 media studied.” There is also a significant shift in the object of 
sex-orientated publications from the traditional locker room to the con- 
temporary living room. The author observes ^bat “the most striking new 
sexual phenomenon, however, was the increased and evidently ‘insati- 
able' lasciviousness of best-selling novels and periodical fiction, whose 
audience is primarily women.”^'^*. 

Vidal, On Pornography, The New York Review, March 31, 1966, p. 4, 

col. 1, at 5, col. 1: , . j ^ 

Until recently, pornography was a small cottage mdustry among 
the grinding mills of literature. But now that sex fes taken me place 
of most other games (how many young people today learn bridged), 
creating and packaging pornography has become big busmess . . . 

” Kalven, Book Review, 24 U. Chi. L. Rev. 769, 773 (1957). 

”• Friedan, The Feminine Mystique, 251 (Dell, 1964), quoting and sum- 
marizing from Ellis, The Folklore of Sex, 123 (New York, 1961). 



THE FUNCTION OF EXPERTS 



A prime development in the law of obscenity during the past forty 
years has been the creation of a role for ejqperts to help determine 
whether given material is or is not obscene. The theory is of a peer ap- 
proach-let authors be assessed by authors, artists by artists. This im- 
pulse has essentially been a product of three things: 

1. Comstock was worse than a prude, he was a fooL Moreover, 
the persons inclined to concern themselves with this business are likely 
to be fools or incompetents. They may be citizens’ groups, the mem- 
bers disturbed themselves, with an obsessive interest in salacious ma- 
terials. They may also, without being eccentrics, be simply incompe- 
tent. Judgments on these matters are frequently lampooned— the dumb 
policeman reading his first book and trying to decide whether it is fit to 
go into the homes of the community is an easy and tempting target, 
partly because he deserves to be. He is too easy and too tempting because 
as a practical matter he may not be dumb at all. He may be a very sincere 
and very dedicated policeman who honestly wants to do his job and 
who is simply imequipped to handle this one. Vice squad members for 
whom I have had the highest personal respect as ofiEicers and as gentle- 
men, honestly dedicated to public service, have told me that in this area 
they simply do not know. Hence the call for experts to give them help. 

2. Hi^ level judges and administrators may have the same prob- 
lems. In the marginal cases, the issue of obscenity may be genuinely 
difficult. Of the material challenged as pornographic, 90 percent may 
be so clearly in that category that no reasonable men can differ about it; 
Thurman Arnold, a close student of the problem, has pungently sug- 
gested that the best solution for the whole difficulty is simply to let 
someone stack the challenged literature in Yes and No piles without 
attempting to reason about it at all.^® For the overwhelming wei^t of 
the material, this would be quite adequate. But while 90 percent of the 
material may present no problem, 90 percent of the problems come from 
the rest of the material. 



“Judge Arnold’s views are quoted at length in Kalven, Metaphysics of 
the Law of Obscenity, supra note 2. 



